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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 1 

DHUBRI 

 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 1, Dhubri. 

Monday the 6th day of January, 2020 

Title Suit No. 302 of 1995 

1. Shri Subodh Chandra Sarkar 

2. Shri Sikhen Kumar Sarkar 

3. Legal heirs of deceased Sabita Sarkar 

(i) Shri Nripen Kumar Sil 

(ii) Smti Munmun Sil 

(iii) Smti Chumu Paul 

4. Smti Minati Sarkar 

5. Smti Chitra Sarkar 

6. Smti Subhasini Sarkar 

         ………….……Plaintiffs. 
 

        -Versus- 

 

1. Legal heirs of deceased defendant Dulal 

Chandra Gore 

(i) Smti Golapy Gore 

(ii) Smti Rita Gore 

(iii) Shri Prodip Gore 

(iv)  Shri Sanjib Kumar Gore 

2. Shri Shadhan Kumar Bhowmik 

 
....…………Defendants. 

 This suit/ case coming on for final hearing on 13/12/2019 in presence of  

Shri Aminul Islam and other.................………….…...…Advocate/Pleader for Plaintiffs. 

Shri Amrit Lal Bairagi and others .……….………..……Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 
Judgement. 
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J U D G M E N T 

1. This is a suit for declaration of title and for khas possession. 

Plaintiff’s Case 

2. The factual matrix of the plaintiff’s case in brief is that Manilal Gore, Bishulal 

Gore and Ram Prashad Gore had a joint holding of land measuring 0B-4K-

12L covered by khatian No.95 in Gaon Bidyapara Pt.I, Dhubri. The share of 

Ram Prasad Gore in the said joint land holding is land measuring 0B-0K-

13¼L out of land measuring 0B-1K-18L covered by dag no.182 under 

Khatian No.95. He sold the said land to predecessor in interest of the plaintiff 

namely Santosh Kumar Sarkar by executing and registering a sale deed 

being no.5679 of 1985. However, Ram Prasad Gore had no shelter therefore 

Santosh Kumar Sarkar allowed Ram Prasad Gore to reside in a part of his 

purchased land. Plaintiff further states that when Ram Prasad Gore was at 

his last stage then predecessor of the defendant no.1 being the relative of 

Ram Prasad Gore came along with his family members to see Ram Prasad 

Gore and after the death of Ram Prasad Gore remained in the suit property. 

The plaintiff no.1 asked the predecessor of defendant no.1 to vacate the 

premises with his family members but they refused. The plaintiffs state that 

their names have been mutated in the revenue record of the suit land. The 

plaintiffs also aver that defendant Dulal Chandra Gore instituted T.S 

No.323/1994 against the legal heirs of Santosh Kumar Sarkar. The matter 

went up to the Hon’ble Gauhati High Court whereby Hon’ble Gauhati High 

Court vide R.S.A.254/2005 decided that Dulal Chandra Gore has failed to 

prove and established their case. Hence, the suit.  

Written statement of Defendant 

3. The defendant’s case in brief is that Dulal Gour is the brother’s son of Ram 

Prasad Gour and is the only legal heir of the Late Ram Prasad Gour. During 

the life time of Ram Prasad Gour, he bequeathed the suit land in favour of his 

grandson Sanjib Gour by executing a deed of will. Dulal Gour being the 

executor of the last WILL of Ram Prasad Gour instituted a probate case 
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bearing No.TS(P)-20/94 before the Hon’ble Court of the District Judge, Dhubri 

which allowed the probate. Defendant pleads that he has been residing with 

and looking after Ram Prasad Gour till his death and Ram Prasad Gour neither 

sold his land to the predecessor-in-interest of the plaintiffs nor delivered them 

possession thereof. The defendant has stated that the mutation obtained by 

the plaintiff with respect to the suit land was fraudulently obtained. The 

defendant claims that plaintiffs have got no right, title and interest over the 

suit land, hence prayed that the suit be dismissed. 

Issues 

4. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether the suit is maintainable? 

(ii) Is there is any cause of action for the suit? 

(iii) Whether the suit is hit by Section 10 of C.P.C? 

(iv) Whether the suit is undervalued? 

(v) Whether this Court has got pecuniary jurisdiction to try the suit? 

(vi) Whether the suit is bad for non-joinder of necessary party? 

(vii) Whether the plaintiff has any right, title and interest over the said 

property? 

(viii) Whether the plaintiff is entitled to get decree as prayed for? 

(ix) To what other reliefs(s), the parties are entitled to? 

Additional Issue framed on 14.07.2006 

(x) Whether the suit is barred by Principles of res-judicata? 

Discussion, Decision and Reasons Thereof 

5. Plaintiff side adduced the evidence of 8 (Eight) witnesses viz. Shri Ukil Sah as 

PW-1, Shri Bibhuti Singh Choudhury as PW-2, Shri Rajkant Nath as PW-3, Shri 

Subodh Sarkar as PW-4, Shri Narendra Nath Sarkar as PW-5/Deed Writer, Shri 

Kulen Adhikary as PW-6/Deed Writer, Shri Prabesh Ch. Roy as PW-7/Official 

Witness, Shri Abdul Hamid Ahmed as PW-8/Official Witness and also exhibited 

few documents. 
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6. The defendant side adduced the evidences of Shri  Dulal Ch. Gore as DW-1, 

Shri Adheri Sarkar as DW-2 (03.07.2000), Shri Ranjit Das as DW-3 

(03.07.2000), Shri Dipak Kr. Das as DW-4 (Official), Shri Manik Uddin Bepari 

as DW-2 (Sic. DW-5) (28.07.2000) and Shri Ajit Kumar Sarkar as DW-3 (Sic. 

DW-6) (28.07.2000) and also adduced some documents. 

7. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the arguments advanced by learned counsel for the 

Plaintiffs. Now let me examine the evidence and other materials available on 

the case records to decide the case at hand. 

Issue No. (i): Whether the suit is maintainable? 

8. The defendant Shri Dulal Chandra Gour has contended in his written 

statement that the suit is not maintainable but during evidence DWs did not 

adduce any evidence in support of the same or did not asserted in what way 

the suit is not maintainable. Moreover, I do not see any grounds for holding 

the suit to be not maintainable as the suit has been filed within the territorial 

jurisdiction of this Court. The plaint is filed in duplicate and pleadings are 

verified at the foot.  

Hence, on the basis of the above, Issue No. (i)  is decided in affirmative and 

in favour of the plaintiffs. 

Issue No. (ii): Is there is any cause of action for the suit? 

9. After going through the pleadings of both sides, it can be said that the bone 

of contention between the parties is that both sides claim the suit land 

measuring 0B-0K-13¼L out of land measuring 0B-1K-18L covered by dag 

no.182 under Khatian No.95. According to the plaintiffs Ram Prasad Gore who 

was the original owner of the suit land, sold the same to the predecessor in 

interest of the plaintiff namely Santosh Kumar Sarkar by executing and 

registering a sale deed being no.5679 of 1985. The plaintiffs plead that 

defendants are illegal possessors of the suit land and they refused to vacate 

the suit land despite requests made by the plaintiffs. Per contra defendants 

claim that Ram Prasad Gore bequeathed the suit land in favour of his 
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grandson Sanjib Gour by executing a deed of will and the Hon’ble Court of the 

District Judge, Dhubri which allowed the probate vide probate case bearing 

No.TS(P)-20/94. The averments and counter averments clearly shows that 

there is cause of action in the suit.  

Accordingly, Issue No.(ii) is decided in affirmative.  

Issue No. (iii): Whether the suit is hit by Section 10 of C.P.C? 

10. Defendant has averred in para 15 of his written statement that Dulal Chandra 

Gour and his son Sanjib Gour instituted a Title Suit No. 323/94 which is 

pending before the Court of Learned Munsiff No.2, Dhubri praying for 

declaration and cancellation of deed of sale which was fraudulently executed. 

11. I have gone through the entire case record and it transpires from order dated 

19.11.2001 and 22.02.2007 passed in the instant suit that Title Suit No. 

323/94 was decreed during the pendency of the instant suit. The foremost 

requirement for attracting Section 11 of CPC is that both former suit and 

present suit must be pending. As Title Suit No. 323/94 has already been 

disposed of therefore Section 10 of CPC shall not be applicable. 

Accordingly, Issue No. (iii) is decided in negative. 

 

Issue No. (x): Whether the suit is barred by Principles of res-

judicata? 

12. Defendant has averred that instant suit is barred by principles of Res-

Judicata. DW-1 during his evidence has depose that he has instituted T.S. 

No.323/94 for cancellation of sale deed being no.5679 of 1985 which pertains 

to suit land. During the pendency of the instant suit, the dispute involved in 

T.S. No.323/94 was heard and finally decided by Hon’ble Gauhati High Court 

in RSA No. 254/2005. On perusal of Exhibit-4 it transpires that TS. No. 323/94 

was instituted by the Dulal Chandra Gore and other defendants of the present 

suit claiming right, title and interest over the suit land on the basis of alleged 

will executed by Ram Prasad Gore in favour of his grandson Sanjib Gour. 

Hon’ble Gauhati High Court has hold that plaintiffs of TS No. 323/94 i.e. 
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defendants of instant suit, have failed to prove and establish their title over 

the suit land by leading cogent evidence. While the present suit has been 

instituted by the plaintiffs praying for right, title and interest over the suit land 

on the strength of Sale Deed No. 5679 of 1985. But the issue of plaintiff’s 

right, title and interest over the suit land on the strength of Sale Deed No. 

5679 of 1985 was not decided in any former suit by any competent Court. 

Hence, I am of the opinion that Section 11 of CPC is not attracted and this 

suit is not barred by principles of Res Judicata.  

Accordingly, Issue No. (x) is decided in negative.  

Issue No. (iv): Whether the suit is undervalued? 

13. The instant suit is a suit for declaration and consequential reliefs. Plaintiffs 

have valued the suit at Rs. 9,000/-. While the defendants have merely 

averred that the suit is undervalued. The substantial relief which the plaintiffs 

have prayed for in the instant suit is for Declaration of Right, Title, Interest, 

Confirmation of possession and perpetual injunction. Here, the overall relief 

claimed by the plaintiffs is dependent upon the substantial relief which is the 

declaration for title and the other reliefs are consequential reliefs, as such the 

suit would be governed by 7(iv)(c) Court Fees Act. It has been held by the 

Houn’ble Gauhati High Court in Haripada Datta v. Madhusudan Datta, 

reported in 1984 SCC OnLine Gau 30 that:  

“The correct method of valuation of the relief in a suit for declaration 

with consequential relief is to put a single valuation and the option of 

valuing the reliefs rests with the plaintiff as was laid down by the 

Supreme Court in AIR 1958 SC 245 (Sathappa Chettiar v. Ramanathan 

Chettiar. In that case the Supreme Court observed: 

“If the scheme laid down for the computation of fees payable 

in suits covered by the several sub-sections of S. 7 is 

considered, it would be clear that, in respect of suits falling 

under sub-sec. (iv), a departure has been made and liberty has 

been given to the plaintiff to value his claim for the purposes of 
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court-fees. The theoretical basis of this provision appears to be 

that in cases in which the plaintiff is given the option to value 

his claim, it is really difficult to value the claim with any 

precision or definiteness.” 

14. Therefore, on the basis of the judgments discussed foresaid, it is established 

that the suit has been properly valued by the plaintiffs.  

Accordingly, the issue no.(iv) is answered in negative. 

Issue No. (v): Whether this Court has got pecuniary jurisdiction to 

try the suit? 

15. As it has been established that plaintiffs have properly valued the suit for Rs. 

9,000/- and this Court has pecuniary jurisdiction to try any suit upto the value 

of Rs. 2,00,000/-. Therefore, this Court has got pecuniary jurisdiction to try 

the present suit. 

Accordingly, the issue no.(v) is answered in affirmative. 

 

Issue No. (vi): Whether the suit is bad for non-joinder of necessary 

party? 

16. It is merely stated in his written statement that the suit is bad for non-joinder 

of necessary parties. But they have neither mentioned in their written 

statement nor during evidence, the names of such persons who according to 

the defendants are necessary parties in the present suit. Hence, I am of the 

opinion that the suit is not bad for non-joinder of necessary parties.  

Accordingly, the Issue No.(vi) is answered in negative. 

 

Issue No. (vii): Whether the plaintiff has any right, title and interest 

over the said property? 

17. It is the case of the plaintiffs that Ram Prasad Gore who owned land 

measuring 0B-0K-13¼L out of land measuring 0B-1K-18L covered by dag 

no.182 under Khatian No.95, sold the said land to predecessor in interest of 

the plaintiff namely Santosh Kumar Sarkar by executing and registering a sale 
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deed being no.5679 of 1985. Per contra defendants claim that Ram Prasad 

Gore bequeathed the suit land in favour of his grandson Sanjib Gour by 

executing a deed of will and the Hon’ble Court of the District Judge, Dhubri 

which allowed the probate vide probate case bearing No.TS(P)-20/94. 

18. In this regard, PW-4 (Shri Subodh Kr. Sarkar) has exhibited the Judgment 

passed by Hon’ble Gauhati High Court in RSA No. 254/2005 which is marked 

as Exhibit-4. RSA No. 254/2005 arose out of TA No.61/2000 affirming and 

upholding the judgment and decree dated 04.09.2000 passed by Learned Civil 

Judge (Junior Division) No.II Dhubri in TS No. 323/94 filed by Late Dulal 

Chandra Gore (defendant in the present suit). Defendant Shri Dulal Chandra 

Gore has instituted TS No. 323/94 before Learned Civil Judge (Junior Division) 

No.II Dhubri Ram Prasad Gore during his lifetime has executed a will in 

favour of Sanjib Gour, bequeathing the suit land. Learned Civil Judge (Junior 

Division) No.II Dhubri in TS No. 323/94 decreed the suit in favour of present 

defendants. On appeal, Learned First Appellate Court Dhubri in TA No. 

61/2000 also affirmed the judgment and decree passed in TS No. 323/94. The 

matter went up before the Hon’ble Guahati High Court. I have carefully 

perused the Judgment passed by Hon’ble Gauhati High Court in RSA No. 

254/2005. It is clearly seen that, Hon’ble Gauhati High Court in RSA No. 

254/2005 has set aside the judgement and decree passed in TA No. 61/2000 

by holding that plaintiffs of TS No. 323/94 i.e. defendants of instant suit, have 

failed to prove and establish their title over the land by leading cogent 

evidence. Hon’ble Gauhati High Court also observed in para 15 of Exhibit-4 

that, “The will having been executed much later than the alleged execution of 

deed of sale on 16.10.1985, the aforesaid will would be of no moment in so 

far as the plaintiffs (defendants in the present suit) are concerned, unless it is 

held that the sale deed dated 16.10.1985 was invalid in the eye of law”.  

19. Plaintiffs in order to prove their title over the suit land has adduced oral as 

well as documentary evidence. Plaintiff side has produced the Sale Deed No. 

5679 of 1985 which has been marked as Exhibit-2. On perusal of the contents 

of Exhibit-2 it clearly transpires that on 16.10.1985 Late Santosh Sarkar 
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purchased land measuring 13¼ Lechas out of total land measuring 18 Lechas 

covered by Dag No.182 in consideration of Rs.9000/-. 

20. PW-4, Subodh Sarkar has deposed during his examination-in-chief dated 

05.03.1999 that his father namely Late Santosh Sarkar purchased the suit 

land from Late Ram Prasad Gore. The evidence of other PWs finds 

corroboration with that of the evidence of PW-4. PW-3 namely Rajkanta Nath 

was one of the attesting witness to Exhibit-2. PW-3 has not only admitted 

that Ram Prasad Gore sold the suit land in favour of Santosh Sarkar but also 

admitted that Exhibit-2 bears his signature and Exhibit-2(1) is his signature. 

PW-3 further deposed that Ram Prasad gave his thump impression Exhibit-2. 

PW-5 namely Narendra Nath Sarkar confirmed that he was the deed writer of 

Exhibit-2. PW-5 admitted that Exhibit-2 bears his signatures as Deed Writer 

and Exbt-2(3), 2(4), 2(5), 2(6) are his signatures. Further plaintiff side has 

also adduced the evidence of PW-8/ Official Witness of Senior Sub-Registrar 

Dhubri who has also confirmed that Deed No.5679/85 was executed by Ram 

Prasad Gore, S/o-Lt Rajkumar Gore in favour of Santosh Kumar Sarkar. There 

is nothing in the cross-examination of the PWs or in the evidence of DWs 

which shakes the credit of the said witnesses or to disbelieve the evidence led 

by plaintiffs.  

21. On the basis of the above discussion and placing reliance upon the judgment 

of Hon’ble Gauhati High Court in RSA No. 254/2005, I find that plaintiff side 

has aptly discharged their burden by establishing the fact that suit land was in 

fact sold by Ram Prashad Gore in favour of Santosh Kumar Sarkar who is the 

father of plaintiff no.1. Further the evidence led by PW-3, PW-5 and PW-8 

clearly negates the possibility of illegally manufacturing Exhibit-2 or obtaining 

the same by fraudulent means. Hence, it is held that present plaintiffs being 

the legal heirs of Santosh Kumar Sarkar has right, title and interest over the 

suit land.  

Accordingly, Issue No. (vii) is decided in affirmative.  
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Issue No. (viii): Whether the plaintiff is entitled to get decree as 

prayed for? 

Issue No. (ix): To what other reliefs(s), the parties are entitled to? 

22. For the sake of brevity and precision Issue No. (viii) and (ix) shall be decided 

together. As it has been established in Issue No. (vii) that plaintiffs have 

right, title and interest over the suit land, therefore it is decided that plaintiffs 

are entitled to the following decree as prayed for: 

a. It is decreed that plaintiffs have right, title and interest over the suit 

land. 

b. It is decreed that plaintiffs be put in Khas possession of the suit land 

by eviting the defendant and his family members and demolishing any 

illegal structures therein. 

ORDER 

23. On the basis of the foregoing discussions, and decision arrived in the 

foregoing issues, I am of the opinion that plaintiffs are entitled to the 

following decree as prayed for: 

a. It is decreed that plaintiffs have right, title and interest over the suit 

land. 

b. It is decreed that plaintiffs be put in Khas possession of the suit land 

by eviting the defendant and his family members and demolishing any 

illegal structures therein. 

24. There is no order as to costs. 

25. Prepare the decree accordingly within 15 (fifteen) days.  

26. Given under my hand and seal on this 06th day of Januray, 2020 at 

Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 

Dhubri 
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A P P E N D I X 

Plaintiff’s witness: - 

1. PW-1 :  Shri Ukil Sah 

2. PW-2 :  Shri Bibhuti Singh Choudhury 

3. PW-3 :  Shri Rajkant Nath 

4. PW-4 :  Shri Subodh Sarkar 

5. PW-5:  Shri Narendra Nath Sarkar (Deed Writer) 

6. PW-6:  Shri Kulen Adhikary (Deed Writer) 

7. PW-7:  Shri Prabesh Ch. Roy (Official) 

8. PW-8:  Shri Abdul Hamid Ahmed (Official) 

Plaintiff’s Exhibits: - 

1. Exhibit-1: Deed No.9126/1975 

2. Exhibit-2: Deed No. 5679 of 1985 (P.I.O) 

3. Exhibit-3: D.M.P.S.9/94 

4. Exhibit-4: Certified copy of Order vide RSA No.254/05 

Court's witness: - 

NIL 

Court's Exhibits:- 

 NIL 

Defendant’s witness: - 

1. DW-1: Shri  Dulal Ch Gore  

2. DW-2:  Shri Adheri Sarkar 

3. DW-3:  Shri Ranjit Das 

4. DW-4:  Shri Dipak Kr. Das (Official) 

5. DW-2 (Sic. DW-5):  Shri Manik Uddin Bepari 

6. DW-3 (Sic. DW-6):  Shri Ajit Kumar Sarkar 

 

Defendant’s Exhibits:- 

1. Exhibit Ka :  Receipt of Tax. 

2. Exhibit Kha : Receipt of Tax. 

3. Exhibit Ga : Municipality Tax receipt (under objection) 
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4. Exhibit Gha : Municipality Tax receipt (under objection) 

5. Exhibit Ngo: Municipality Tax receipt (under objection) 

6. Exhibit Cha: Khatian No.95. 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 
Dhubri 

 
 

 


